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DECI S| ON

CRAI B, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on appeal by the Association of
Publi c School Supervisory Enployees (APSSE) of a Board agent's
dismssal of its unfair practice charge against the Los Angel es
Uni fied School District (District). The allegations stem
initially froma predisciplinary neeting at which an APSSE
menber, Edrean M ns (acconpani ed by an APSSE representative,
Wanda Robi nson), was confronted with conplaints that she had been
di scourteous and had made racist remarks. The District's

investigation eventually led to the denotion of Mns from Pl ant

Manager 11 to Custodi an.

The allegations are as follows: (1) Mns' procedural due
process rights enunciated in Skelly v. St Per sonnel Boar
(1975) 15 Cal.3d 194 [124 Cal .Rptr. 14] (Skelly) were viol ated;



(2) APSSE' s "right to information" was violated by the District's
failure to provide copies of the conplaints against Mms; (3) the
District unilaterally changed its policy with respect to
providing information; (4) the District unilaterally changed its
di scipline policy by denoting Mns rather than suspendi ng her;

(5 the District unilaterally changed its discipline policy by
transferring the duty of conducting Skelly hearings froma
representative within the Business Services Departnment to one

wi thin the Operations Branch Departnment, where M ns works.

We have reviewed the Board agent's dism ssal and APSSE s
appeal and, as di scussed bel ow, affirmthe disnissal of the
unfair practice charge.?

DI SCUSSI ON
rocedural Du ocess

In Skelly, the California Suprene Court delineated certain
procedural due process protections a public enployer nust provide
a civil service enployee before taking punitive action. The
protections enunciated in the Skelly case are based on the Due
Process Clauses of the California and United States
constitutions. The Board agent correctly noted that PERB only

has jurisdiction to enforce the statutes it is charged with

'n a related matter, the District appeals the rejection of
its response to APSSE' s appeal. The Board Appeal s Assi st ant
rejected the filing as untinely. However, the District has
invited the Board to disregard its appeal if the Board intends to
dism ss the charge on its nmerits. As we find that the di sm ssal
of APSSE's unfair practice charge nust be affirnmed, it is
unnecessary to rule on the District's appeal and, for that
reason, we shall dism ss the appeal.
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adni ni stering? and has no jurisdiction to enforce constitutional
protections. On appeal, APSSE acknow edges PERB's |imted
jurisdiction, but argues that its claimshould nonethel ess be
cogni zabl e under EERA because the §k§LLy requi renents are
essential to the enpl oyee organization's role in representing its
menbers.

There is no precedent to support the incorporation of Skelly
requirements into the duties required of an enployer under EERA,
and we find no basis for adopting such requirenents. In essence,
what APSSE seeks in this case is a requirenent that the enployer
provi de information concerning the discipline of an enployee to
his or her enployee organization, even in the absence of a
request for such information. An exclusive representative
generally has the right to information that is necessary and
rel evant to the fulfillnent of its representational obligations.?

(See, e.g., Stockton Unified School District (1980) PERB Deci sion

No. 143, p. 13.) W fail to see howany right to information
arising under EERA is jeopardized by the traditional [|abor |aw
requi rement that the enpl oyee organization first request the

i nformati on. (See, e.g., OGakland Unified School District (1982)

2In this case, the applicable statute is the Educati onal
Enpl oynent Rel ations Act (EERA). EERA is codified at Government
Code section 3540 et seq.

3APSSE is a nonexclusive representative. Wile the Board
has not articulated the scope of a nonexclusive representative's
right to information, and we need not do so here, for the
pur poses of this case we sinply note that any such right could
not logically be nore expansive than that conferred upon
excl usive representatives.



PERB Deci sion No. 275, p. 18; Mrris, The Devel opi ng Labor Law
(2d ed. 1983) pp. 611-612.)

APSSE's Right to Information
At the predisciplinary neeting, which was held on Cctober 4,

1989, APSSE representative Robinson was all egedly deni ed copies
of conplaints against Mns. However, Robinson was allowed to

| ook at the conplaints during the neeting. ‘Allegedly, APSSE
never received copies of the statenments for use in preparing

M nms' defense at her Skelly hearing.

The Board agent concluded that no prima facie denial of
informati on was all eged because Robi nson was allowed to view the
conplaints at the Cctober 4 neeting and no request for the
informati on was nmade thereafter. On appeal, APSSE argues that
EERA provides a right to information for nonexclusive
representatives that should be construed to require that all
information to be used in a disciplinary action against an
enpl oyee be provided to his or her enployee organization. Again,
the claimis nade that a request by the enpl oyee organization
should not be required. For the reasons stated above, we find
that such a request is required under EERA. Since it is
undi sputed that Robinson was allowed to review the conplaints
against Mnms at the Cctober 4 neeting and APSSE failed to allege
that the information was thereafter requested for use in
preparing for Mns' Skelly hearing, we find that no prima facie

deni al of information has been all eged.



The Board agent stated that the charge appeared to al so
all ege a change in policy regarding the information provided to
nonexcl usi ve representatives, but she dismssed this allegation
for failure to include facts to support it. Froma readi ng of
the charge, it is not clear if, in fact, APSSE did allege such a
change in policy. Nor is it clear if APSSE is appealing the
di sm ssal of this allegation. hbverthéless, as we find no facts
have been alleged to sufficiently identify such a policy or to
expl ai n how such a policy was changed, we affirmthe dism ssal of
this allegation.

Changes in Discipline Policy

APSSE clains that the District's decision to denote M ns,

rat her than suspend her, constitutes a change in policy. 'In Los
Angel es Unified School District (1983) PERB Decision No. 285, at

page 8, the Board outlined a public school enployer's obligations
under EERA vis-a-vis nonexclusive representatives:

.o whereas the public school enployer and
representatives of recognized or certified
enpl oyee organi zati ons have the nutua
obligation to neet and negotiate in good
faith with regard to matters within the scope
of representation (section 3543.5), the Board
finds that the obligation inposed by EERA on
public school enployers with respect to a
nonexcl usi ve representative is to provide
notice and a reasonabl e opportunity to neet
and di scuss wages, fringe benefits, and other
matters of fundanmental concern to the

enpl oynent relationship prior to the tinme the
enpl oyer reaches a decision on such matter.

APSSE provided the Board agent with a District policy guide
entitled, "A Positive Approach to C(assified Enployee
Di scipline.” The policy guide provides, in pertinent part:
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The appropriateness of any kind of

di sciplinary action depends on the |ng|V|gua

situation - Exanpl es:

a. Suspension. Use with an enpl oyee who
fails repeatedly to performor conplete
assigned duties and who, after repeated
war ni ngs, does not alter such

behavi or
b. Denption. Use when an enpl oyee is

i ncapabl e of performng the full range of
duties of the present job even though: 1)
work attitude is good, 2) the enployee can
perform sone of the prescribed duties in a
satisfactory manner, 3) the enpl oyee was
fully satisfactory in a |lower-level position.

In all cases, the anpbunt and type of

di scipline jnposed should be related to_the
nature_and_severjity_of the offense conmtted
and_t he_enployee' s past_work _history (good or
bad); length of service, and prior

di scipline, if any.

(Enphasi s added.)

The Board agent concluded that, assum ng the neet and
di scuss obligation pertained to the subject of discipline
policies, the charge failed to reflect how the denotion of Mns
was inconsistent with the policy guide quoted above. On appeal,
APSSE sinply reasserts its claimthat the denotion reflects a
change in policy. W agree with the Board agent that the facts
alleged fail to indicate that the District deviated fromthe
policy quoted above. Moreover, even if Mns' denotion arguably
constituted a deviation fromthat policy, there are no facts
alleged to indicate that the District's conduct anmounted to a
change in policy. In Grant Joint Union H gh School District
(1982) PERB Decision No. 196, at page 9, the Board defined a




change in policy as having a generalized effect or continuing

i npact upon terns and conditions of enploynent. This was
contrasted with a nere default in a contractual obligation.
APSSE' s al l egation, which is, in essence, a claimthat the

di sciplinary action taken against Mns was unduly severe, fails
to conformto the definition of a policy change.

Lastly, APSSE asserts that the District nade a unil ateral
change in its discipline policies by reassigning the task of
conducting Skelly hearing to a managerial enployee in M ns'
departnment, thereby destroying any senblance of inpartiality. No
other facts are alleged to support this allegation. The Board
agent dismssed this allegation, finding that APSSE failed to
al lege facts establishing that the Skelly hearing would no | onger
be inpartial or that the reassignnment otherw se constituted an
alteration of Skelly procedures of sufficient magnitude to invoke
a nmeet and di scuss obligation, assumng such an obligation woul d
otherwise exist. As we find this allegation to be based on nere
specul ati on, w thout any supporting facts, we affirn1the
di smi ssal . *

ORDER

The unfair practice charge in Case No. LA-CE-2944 is hereby

DI SM SSED W THOUT LEAVE TO AMEND. The District's appeal fromthe

The Board agent concluded that procedural changes in an
enpl oyer's discipline policies would trigger a neet and di scuss
obligation. As it is unnecessary to decide if this matter woul d
fall within the paraneters of the public school enployer's
obligation to neet and di scuss with a nonexcl usive
representative, we decline to do so.
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rejection of its response to the appeal of the dismissal of the

unfair practice charge is hereby DI SM SSED.

Chai rperson Hesse and Menber Camlli joined in this Decision.



